Most families discover how probate works during one of the worst weeks of their lives, right after a death. That is
a terrible time to learn that certain accounts are frozen, that the bank will not speak to the children, or that a

missing beneficiary designation means months of court involvement.

The good news is that many bank and investment accounts can be structured to pass outside probate, often with
a simple form. The less comfortable truth is that small technical mistakes, or one poorly coordinated account, can

undo a carefully drafted will or trust.

This is where a comprehensive estate planning lawyer earns their keep. The job is not just to prepare documents,
but to make sure those documents match your actual accounts and assets, so your heirs are not left sorting out a

puzzle.

Let us walk through which bank accounts avoid probate, how they work in real life, and how they fit into broader
questions you may already be asking, such as whether it is better to leave a house in a will or trust, how Medicaid

rules affect planning, and how to avoid the most common inheritance mistakes.

What probate actually does with your bank accounts

Probate is the court process that transfers assets titled in a person’s sole name when there is no automatic

beneficiary built in. With bank and brokerage accounts, that usually means:

® Accounts held only in the deceased person’s name, with no pay-on-death (POD), transfer-on-death (TOD), or

trust ownership.

Those accounts are “probate assets.” The court appoints a personal representative or executor, who then collects
those accounts, pays bills and taxes, and distributes the remainder to heirs or beneficiaries named in a will, or

under the state intestacy law if there is no will.
Three points cause the most frustration in practice:

First, access is not immediate. Even modest estates can take months to move through probate. During that time,

families may be covering funeral costs or mortgage payments out of pocket.

Second, the will does not control non-probate accounts. If your will leaves “all accounts equally to my children,”
but your main savings account names only your oldest child as a POD beneficiary, the bank pays the oldest child.

The will does not override that contract.

Third, privacy is limited. In many states, the probate inventory is filed with the court. That means, in varying

degrees, your list of probate assets becomes part of the public record.

These realities explain why people ask which bank accounts avoid probate and why lawyers talk so much about

“titling” and “beneficiary designations.”

Which bank accounts avoid probate?

Most banks and credit unions offer options to keep accounts out of probate if they are set up correctly. Here are
the primary categories that usually avoid the court process:

® Accounts with pay-on-death (POD) or transfer-on-death (TOD) designations

® Joint accounts with right of survivorship

® Accounts owned by a revocable living trust



® Retirement accounts and certain investment accounts with beneficiary designations

e Life insurance proceeds paid directly to named beneficiaries

Each of these has its own rules and traps. The right mix for you depends on your family, your health, and your

broader financial picture.

Pay-on-death and transfer-on-death accounts

From a purely probate-avoidance standpoint, POD and TOD accounts are the simplest tools. You keep the account
in your name during your life and retain full control. When you die, the bank pays the funds directly to the person

or people named on the beneficiary form.
A few practical points from the trenches:

Banks use their own forms. If you opened your account 20 years ago, you may never have signed a POD form. A

quick in-person visit or secure message through online banking can confirm whether a beneficiary is on file.

You can usually name multiple beneficiaries. Some banks allow you to specify percentages. Others default to equal
shares if you name more than one person. If the bank cannot split the account the way you intend, consider

whether a trust should receive the account instead.
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What happens if a beneficiary dies first differs from institution to institution. Some banks treat the share as lapsing,
so the surviving beneficiary receives the entire account. Others allow you to name contingent beneficiaries. It is

important to check, particularly if you have more than one child or you are naming a non-family member.

POD or TOD designations do not protect against creditors. If you die with significant debts or unpaid medical bills,

those creditors may have claims against the funds, even though they passed outside probate. The personal



representative may have a legal duty to pursue those funds for the estate if probate assets are insufficient.

POD and TOD designations also do not solve family dynamics or special needs issues. A direct $200,000 payment
to a child with a substance abuse problem, or to a disabled adult child who receives means-tested benefits, can do

real damage. In those situations, a trust structure is often safer, even if it adds some complexity.

Joint accounts with right of survivorship

Many older couples have joint checking or savings accounts without realizing those accounts already avoid
probate at the first spouse’s death. The surviving spouse usually walks into the bank with a death certificate and

identification, and the account simply continues in their name.

For spouses who pay bills from a shared account, this can be very convenient. However, | see three recurring

problems when joint accounts are used casually as an estate planning shortcut:

Adult children added as co-owners. Parents sometimes put a child “on the account” so the child can help pay bills.
That child usually becomes a legal co-owner, which means their creditors, divorcing spouses, or lawsuits can reach
the account. On top of that, at the parent’s death, that child may receive the entire account, disinheriting siblings

unless everyone later cooperates voluntarily.

Unclear survivorship status. Some states recognize different flavors of joint ownership, and not all carry a right of
survivorship. If the account is merely a “convenience account,” it may still be a probate asset. If you are planning

around probate, you need to know exactly which type of joint account you have.

Medicaid and long-term care complications. Joint ownership can affect how assets are counted for Medicaid
eligibility and for the Medicaid 5-year lookback. Transfers between owners, even if well-intentioned, may be

treated as gifts and trigger penalties if nursing home care becomes necessary later.

Used sparingly and with clear intent, joint accounts work well. Used indiscriminately, they are a frequent source of

“the most common inheritance mistake” | see: confusing convenience with actual, legally sound planning.

Accounts owned by a revocable living trust

If you have a properly drafted and funded revocable living trust, accounts titled in the name of that trust generally
avoid probate. On your death, the successor trustee steps in and manages or distributes the accounts according

to the trust terms, without a court appointment.

Clients often ask, “Is it better to leave a house in a will or trust?” The real question is broader: what is

comprehensive estate planning for your situation? A comprehensive plan looks at all assets together, including:
Bank and brokerage accounts.

Retirement accounts and life insurance. Your home and other real estate. Business interests, if any. Healthcare and

long-term care risks.

For many people, the trust is the central organizing tool, not just for the house but for liquid assets as well. Tying

everything together under one document lets you:
Control timing and conditions on distributions.

Plan around second marriages or blended families. Provide for minor children, adult children with challenges, and
grandchildren. Coordinate tax planning, including the 5 by 5 rule in estate planning for certain withdrawal rights in

trust structures.



The key word with trusts is “funding.” A revocable trust that never receives your accounts is just expensive
stationery. The lawyer may draft it, but you or the firm must actually retitle accounts into the trust or update

beneficiary designations to name the trust where appropriate.

Retirement accounts, the 5-year rule, and related traps

Retirement accounts such as IRAs and 401(k)s are governed by beneficiary designations, not by your will. They

usually pass outside probate as long as a valid beneficiary is on file.

Several timing rules apply to inherited retirement accounts. One that clients often confuse with other concepts is

the "5-year rule.” That term can mean different things in different contexts:

For certain inherited retirement accounts, if there is no “designated beneficiary,” distributions may need to be

taken within 5 years of the original owner’s death.

For irrevocable trusts, people also refer to a “5 by 5 rule in estate planning,” which is an annual power allowing a
beneficiary to withdraw the greater of $5,000 or 5 percent of the trust principal without adverse tax consequences

to the trust's status. That rule is about trust design, not about retirement account distribution timing.

When retirement accounts are involved, naming a trust as beneficiary can make sense for young or vulnerable
heirs, but it must be structured carefully. The language must meet specific tax requirements to avoid accelerating
income tax on the entire balance. This is a point where a comprehensive estate planning attorney and a tax advisor

should work together.

On the tax side, families also ask, "How much can you inherit from your parents without paying taxes?” As of my
last update, federal estate tax only applies to large estates, measured in millions of dollars per person, but income
tax still applies to traditional retirement accounts as they are distributed. State estate or inheritance taxes can also
apply at much lower thresholds. The answer is highly state-specific, which is one more reason to sit down with

local counsel.

How irrevocable trusts, Medicaid, and your house fit in

Probate avoidance is only one part of planning. For many clients, the worry is, “Can a nursing home take your
house if it's in a trust?” or “What is the 7-year rule for trusts?” or “How to avoid Medicaid 5 year lookback

problems?”

Irrevocable trusts, when used correctly, can protect assets from future long-term care costs, but they are blunt
tools. They generally require you to give up control and access. If you can still freely take back the assets, Medicaid

agencies and courts will likely treat the trust as your property.

The "5 year rule for irrevocable trusts” and the “Medicaid 5-year lookback” refer to the same basic concept:
Medicaid reviews transfers made within 5 years before a person applies for long-term care coverage. Gifts or
transfers to an irrevocable trust during that period can trigger a penalty period during which Medicaid will not pay

for nursing home care.

In the United Kingdom, people sometimes talk about a “7-year rule for trusts” in the context of inheritance tax. In
the United States, people sometimes use similar language when they mean either tax rules or the lookback for
certain state programs. It is important to clarify what jurisdiction and system you are dealing with because the

rules differ widely.

When clients ask about the “Medicaid loophole,” what they usually mean is whether there is a perfectly legal,

last-minute way to shelter everything if one spouse suddenly needs care. There are planning techniques that help,



such as spousal transfers, certain annuities, or personal service contracts, but they are not magic. The most
effective planning happens at least 5 years before care is needed, through carefully structured irrevocable trusts or

long-term care insurance.

This loops back to an important housing question: “Is it better to leave a house in a will or trust?” For probate
purposes, a revocable trust usually simplifies transfer and provides continuity if you become incapacitated. For
Medicaid, a revocable trust does not protect the house; Medicaid generally treats the house as your asset. An

irrevocable trust may offer protection, but at the price of control.
The downside of putting your house in an irrevocable trust is significant:
You usually cannot refinance easily, and lenders may hesitate.

You lose direct control over selling or gifting the home. If poorly drafted, the trust can create Comprehensive

Estate Planning Attorney Near Me capital gains problems for your heirs.

Because of these trade-offs, some lawyers say there are only three reasons you should have an irrevocable trust at
all: asset protection, tax reduction in very large estates, and long-term care or Medicaid planning. That is a useful
rule of thumb, though in practice we sometimes see irrevocable trusts for business, charitable, or special-needs

reasons as well.

The house and the kids: will, trust, or something else?

Many parents ask, "What is the best way to leave your house to your children?” The answer depends on your

objectives and your children’s situation.

A simple will is enough to transfer legal title, but the house will be a probate asset unless you also use
probate-avoidance tools. In some states, a transfer-on-death deed can move the house directly to named
beneficiaries at your death, similar to a TOD account. This avoids probate but does not address control during

incapacity or long-term care issues.

A revocable living trust typically provides the smoothest transition. You can instruct the trustee to sell the house
and divide proceeds, or allow one child to buy out siblings under specified terms. The trust also gives someone

immediate authority to manage or sell the house if you become incapacitated.

You may also encounter suggestions to add a child directly to the deed while you are alive. This has serious risks:
gift tax reporting, capital gains disadvantages for the child, exposure to that child's creditors or divorce, and
Medicaid lookback consequences. It is almost always cleaner to structure things through a trust or TOD deed

instead.

Wills, what not to include, and beneficiary mistakes

Even when focusing on non-probate accounts, you still need a will. It serves as a safety net for assets that do not

have designations or that are acquired later and never re-titled. It also names guardians for minor children.
Clients often ask, “What should not be included in a will?” A few categories come up again and again:

Assets controlled by contract, like life insurance and retirement accounts, should not contradict their beneficiary
forms. If you want the will to coordinate with those, name a trust as beneficiary and have the trust, not the will,

dictate the plan.

Funeral instructions and organ donation preferences are better handled in separate instructions or health care

documents. The will is often read after services have already occurred.
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Specific lists of everyday personal property, such as clothing or inexpensive household items, are often more
trouble than they are worth. Many states allow a separate signed memorandum for personal property that you

can update without redoing the will.

The most common inheritance mistake, though, is not a drafting error. It is failing to align beneficiary designations
and account titles with the plan described in the documents. A beautifully drafted will and trust do no good if your

largest bank account is jointly titled with one child out of convenience and no one revisits that choice.

“Who should | not name as a beneficiary?” is another question that deserves more attention. You should be very

cautious about naming:

Minor children directly, without a trust. The court will likely appoint a conservator, and at 18 or 21, the child may

receive everything outright.

Beneficiaries who receive means-tested benefits, such as Supplemental Security Income or Medicaid. An outright

inheritance can disrupt eligibility. In these cases, a special needs trust is usually a better vehicle.

Anyone you do not genuinely trust to handle money responsibly, whether because of addiction, mental health,
creditor issues, or simply poor judgment. For those loved ones, consider a trust with a responsible trustee instead

of a direct beneficiary designation.

Charities or non-citizen spouses can certainly be beneficiaries, but the tax and immigration implications can be

complex. Professional guidance is important there.

Gifting money to adult children and coordinating with your plan

Many parents want to help their children during life, not just after death. They ask, “What is the best way to gift

money to an adult child?” and then, implicitly, “How does that interact with my will, trust, and Medicaid planning?”

Direct gifts from your accounts are simple, and for most families, occasional gifts within annual tax exclusion levels

do not create a federal tax problem. The hidden issues are elsewhere:

Frequent or large gifts can be problematic if you later need Medicaid within 5 years. Those transfers may be

treated as disqualifying gifts.

Uneven gifts can fuel resentment among siblings if you do not explain your reasoning or account for them in your

estate plan.

Gifting appreciated assets carries income tax consequences for the recipient, because they take your cost basis.
Sometimes it is better to hold appreciated assets until death so your heirs receive a step-up in basis, reducing

capital gains on later sale.

If you are making substantial lifetime gifts, your estate planning attorney should help document them, and your
CPA should track any required gift tax returns. A genuinely comprehensive estate planning approach coordinates

lifetime gifts, beneficiary designations, trust design, tax projections, and elder-law considerations.

What comprehensive estate planning really means

Clients often come in with one urgent question: "Which bank accounts avoid probate?” or "How much does it cost

to have an estate planning attorney?” Those are fair questions, but they only brush the surface.
So what is comprehensive estate planning in practice?

At minimum, it means looking at:



Your full asset picture, including how each account is titled and who the current beneficiaries are.

Your family structure: spouses, ex-spouses, children from prior relationships, disabled or vulnerable family

members, and anyone you support.

Your health, age, and realistic risk of needing long-term care, with honest discussion of Medicaid rules, the 5-year

lookback, and whether irrevocable trusts, long-term care insurance, or a self-funding strategy makes sense.

Your tax exposure, both federal and state, and how retirement accounts, the 5 by 5 rule in estate planning for
certain trusts, and lifetime gifting fit into that.

Your personal values: privacy, control, simplicity, and how quickly or slowly you want heirs to receive assets.

Regarding cost, “"How much does it cost to have an estate planning attorney?” varies by region and complexity. A
very simple will and basic powers of attorney might cost a few hundred dollars. A full plan with a revocable living
trust, deed work, and coordination of beneficiary designations often runs into the low thousands in many markets.
Sophisticated tax or Medicaid planning, with multiple irrevocable trusts, can be higher. The more candid you are
about your goals and budget, the easier it is for the lawyer to recommend a level of planning that fits your
situation.

A short checklist for your bank and investment accounts

To bring this back to your day-to-day reality, here is a concise set of steps you can walk through before or with a

lawyer:

e List all bank, credit union, and brokerage accounts, including account numbers and current balances.

® For each account, verify how it is titled and whether it has a POD, TOD, joint owner, or trust ownership.

e Confirm primary and contingent beneficiaries on retirement accounts and life insurance.

* Compare those designations to the distribution pattern in your will or trust and identify any inconsistencies.

* Decide, with advice, where probate-avoidance tools are sufficient and where a trust-based plan better serves

your family’s needs.

An hour spent gathering that information before you meet with a comprehensive estate planning lawyer near you

often cuts your legal bill and improves the quality of the advice you receive.

Probate avoidance, done thoughtfully, is not about beating the system. It is about sparing your family
unnecessary delays, expenses, and surprises, and making sure that the money you spent a lifetime earning reaches

the people and causes you care about, in a way that actually helps them.
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