People usually learn about Medicaid rules the hard way. A parent has a stroke. A spouse needs memory care. The
family scrambles, discovers what nursing homes actually cost, then someone says, “There is a Medicaid loophole.

Just move the money and put the house in a trust.”

That is the moment when a choice appears. You can lean on half-understood tricks from the internet, or you can
do actual legal planning that will hold up when the state starts asking questions.

As an estate planning attorney, | have spent many conversations untangling the difference between those two
paths. The distinction is not just legal technicality. It often decides whether a spouse can keep the family home,

whether children inherit anything, and whether the state later sues the estate for repayment.

This article walks you through how the Medicaid “loophole” idea really works, what is actually legal planning, and
how these choices fit into broader estate planning Comprehensive Estate Planning Attorney Near Me

decisions about wills, trusts, beneficiaries, and taxes.

What people really mean by the “Medicaid loophole”
When someone asks, “What is the Medicaid loophole?” they usually mean one of three things:

First, they may have heard that you can give away money or transfer your house shortly before going into a
nursing home so Medicaid will pay the bill. Second, they may have heard that if you put your home into an
irrevocable trust, “the nursing home cannot take it.” Third, someone has told them about a neighbor who “hid”

assets, got on Medicaid, and “got away with it.”

The problem is that Medicaid is not built around loopholes, it is built around rules. Those rules are strict, but they
are knowable. A plan that fits those rules is legal and often very effective. A plan that tries to sidestep them with

last minute moves is likely to backfire.

Medicaid eligibility for long term care is essentially a two-part test. There is a medical test, which looks at whether
you need a nursing facility level of care, and a financial test, which looks at your income and assets. When people

talk about loopholes, they are usually talking about manipulating the asset side.

States have detailed rules about which assets count, which are exempt, and which transfers are penalized. That is

where the five-year lookback, irrevocable trusts, and estate recovery all come into play.

The five-year lookback and the “5-year rule” for irrevocable trusts

If you remember nothing else about Medicaid planning, remember the lookback. When you apply for Medicaid to
pay for nursing home care, the state reviews your financial history for a period, usually five years from the date of

application. They look for gifts and transfers made for less than fair market value.

If they find those transfers, they do not “undo” them. Instead, they impose a penalty period during which
Medicaid will not pay for your care. You are still medically eligible, but you are expected to pay privately. The

length of that penalty depends on the amount transferred and the state’s average monthly cost of care.

This is why so many families ask how to avoid the Medicaid 5 year lookback. Strictly speaking, you do not avoid it.
You plan around it. That planning usually includes timing, choice of assets, and, often, the use of an irrevocable

trust.

When people refer to the “5 year rule for irrevocable trusts” in this context, they are talking about the same

lookback period. If you transfer your home or investments into a properly drafted irrevocable trust more than five
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years before applying for Medicaid, those assets are often treated as unavailable for eligibility purposes. If you

transfer them two years before applying, the value of that transfer will likely generate a penalty period.

So the real rule is: transfers, including transfers into an irrevocable trust, need to be completed and seasoned

outside the five-year lookback. Timing is not a loophole. It is planning.

What about the “7-year rule for trusts”?

The "7 year rule for trusts” that people mention usually comes from United Kingdom inheritance tax rules, where

gifts fall off the radar after seven years. That is a different legal system.

In the Medicaid context in the United States, the key period is generally five years, not seven, although some
states have slightly different rules for certain programs. If anyone is selling you a plan based on a seven-year
magic number for Medicaid in a U.S. State, that is a red flag that they are mixing systems or do not fully

understand the rules.

Can a nursing home take your house if it is in a trust?

This is one of the most emotionally charged questions | hear. “Can a nursing home take your house if it is in a

trust?”

Technically, nursing homes do not take your house. They simply require payment. If you cannot pay, and do not
qualify for Medicaid due to excess assets, you may have to sell assets, including your home, to cover the cost. The

state may later seek reimbursement through estate recovery after the Medicaid recipient dies.

If your house is in a properly structured irrevocable trust that was created and funded beyond the five-year
lookback, then at the time of Medicaid application the home may not be counted as your resource. That means it

is not available to spend down, and, in many states, it is also shielded from estate recovery when you pass away.

But that only works if several things are true at once: the trust is irrevocable and you cannot freely access the
principal, it was funded well more than five years before you apply for Medicaid, it is drafted according to your
state’s rules, and you do not retain prohibited powers that cause the assets to be treated as still yours.

If the house is in a revocable living trust, which is a completely different tool, then for Medicaid purposes the home
is usually still treated as your asset. A revocable trust is excellent for probate avoidance and disability planning, but

it is not an asset protection trust.

So the better question is not whether “the nursing home can take the house,” but whether the house is countable
for Medicaid, and whether the state can seek reimbursement from its value later. That answer depends on the

type of trust, when it was created, and how it is drafted.

The real role of irrevocable trusts in Medicaid and estate planning

Irrevocable trusts worry people. They should. When you give up control of an asset, you are doing something

serious and usually permanent. A responsible attorney does not recommend this lightly.

Clients sometimes ask, "What are the only three reasons you should have an irrevocable trust?” | would not limit it
quite that strictly, but in my practice the big justifications tend to cluster around three themes: long term care and

Medicaid planning, asset protection for yourself or your beneficiaries, and tax or legacy planning for larger estates.

Used for Medicaid planning, an irrevocable trust can move your home or certain investments out of your name, so

after the five-year period they no longer jeopardize eligibility. Used for asset protection, it can keep inherited funds



away from a child’s creditors or divorcing spouse. Used for tax planning, it can help manage estate or generation-

skipping taxes at higher wealth levels.

The downside of putting your house in an irrevocable trust is control. You generally cannot pull it back. You cannot
refinance easily. You cannot sell it and pocket the proceeds. The trust may be drafted so that you can still live in
the property and the trustees can sell it and buy another residence for you, but it is no longer something you can
treat like an ATM.

You also need to weigh property tax issues, capital gains treatment, and the impact on your flexibility. A good
attorney will tell you honestly if you are simply too young, too uncertain, or too dependent on that home's value

for such a permanent step.

The “Medicaid loophole” vs. Actual legal planning

There is a sharp difference between a real plan and a gimmick that looks like a loophole. In practice, | see several

warning signs that someone is being sold a tactic instead of a plan.
Here is a short list you can use to evaluate what you are hearing:

1. The person selling it cannot clearly explain how the five-year lookback works.

2. They promise that “no matter what happens” the home and all assets will be 100 percent protected.
3. They tell you to sign pre-written trust forms without walking through each provision.

4. They discourage you from telling your current advisors because “they just do old-fashioned planning.”

5. They focus more on fear of the nursing home than on your overall goals and family situation.

Legal planning, in contrast, often involves trade-offs and plain, sometimes uncomfortable, conversations. You
might decide to protect the house but keep some investments liquid and exposed. You might choose to protect
part of the estate for children while keeping enough accessible to maintain a good quality of life for a healthy

spouse.

A loophole pitch rarely acknowledges those trade-offs. Real planning always does.

How to avoid problems with the Medicaid 5 year lookback

The only reliable way to work with the lookback is to get ahead of it. Ask the long term care questions earlier than
feels comfortable. Ask them while both spouses are still living at home, or while an older single adult is still

independent.

When you plan early, you have more options. You can choose between leaving the house outright, placing it in a
revocable trust for probate purposes, or moving it into an irrevocable trust for long term care reasons. You can
reposition assets gradually. You can explore long term care insurance or hybrid life policies that help pay for care,

reducing pressure to rely on Medicaid.

Sometimes, people come in after a health crisis and we are inside the five-year window. There are still lawful tools
in that scenario, but they are more limited. Depending on state law, married couples may use spousal transfers,
annuities, or caregiver agreements. You can still organize assets to support a healthy spouse or disabled child. But
anyone promising to make assets “disappear” from the lookback with a last minute trick is not being honest with

you.

How this all fits into comprehensive estate planning



When people type “estate planning attorney near me” into a search bar, they are often thinking about wills or

trusts in a narrow sense. Medicaid planning is one piece of a much larger picture.

So what is comprehensive estate planning in this context? In my practice, it means coordinating at least the

following:

You need a will that controls assets passing through probate, appoints an executor, and names guardians for
minor children if relevant. You likely need a revocable living trust if you own real estate in more than one state,
want to simplify administration, or prefer to avoid probate. You need durable financial powers of attorney and
health care directives so someone can manage your affairs if you are incapacitated, which is often the phase when
long term care decisions arise. You also need a review of beneficiary designations so that life insurance, retirement
accounts, and transfer-on-death or payable-on-death accounts align with the rest of your plan. Finally, you might
need one or more specialized irrevocable trusts, but only when there is a clear reason, such as Medicaid, asset

protection for vulnerable heirs, or tax planning.

That whole package, not just a single trust, is what makes planning “comprehensive.” It coordinates incapacity,

death, taxes, long term care, and the practical realities of your family.

The cost of working with an estate planning attorney

People often ask, "How much does it cost to have an estate planning attorney?” The honest answer is that it

depends on your region, the complexity of your situation, and the attorney’s experience.

For a basic plan that includes a will, financial and medical powers of attorney, and sometimes a simple revocable
trust, families in many areas see flat fees in a range from roughly $1,000 to $3,000. More complex plans that
involve one or more irrevocable trusts for Medicaid or tax planning, business interests, or blended families can run

several thousand dollars more.

That is real money. It is also a fraction of the cost of even a few months of private-pay nursing home care, which
can easily exceed $8,000 per month in many states. When clients see the numbers side by side, the planning cost

usually feels more like an insurance premium than an expense.

What matters most is that you understand what you are getting: whether the fee includes funding guidance for
trusts, Medicaid eligibility analysis, post-signing support, and future updates. Ask how the attorney handles long

term care questions, not just how they draft documents.

Is it better to leave a house in a will or trust?

The house is usually the single biggest asset and the single biggest source of confusion. Many families ask, “Is it

better to leave a house in a will or trust?” and "What is the best way to leave your house to your children?”

If your only goal is simply to decide who gets the house eventually, a will can do that. But when you use only a
will, the house has to pass through probate, which means court oversight, potential delays, and, in some cases,

public records.

A revocable living trust, funded with the home during your lifetime, can pass the property directly to your chosen
beneficiaries at your death without probate. That approach also allows you to manage the property during your
life as trustee, and to name a successor trustee to manage it if you become incapacitated. For many families, that

combination of probate avoidance and smooth management is the main reason to use a revocable trust.

If Medicaid and asset protection are major concerns, then an irrevocable trust might be appropriate, but that

decision is much more serious and should be made only after going through benefits, risks, and timing in detail.



Sometimes the best way to leave your house to your children is not to focus on tax tricks at all, but to talk openly
with them. Some may want to keep the home, others may want to sell. Your plan can reflect those realities instead

of assuming they all share the same intentions.

Which bank accounts avoid probate?

Many people already own some “non probate” assets without realizing it. When you ask which bank accounts

avoid probate, the answer is that extra titling and beneficiary tools can keep those accounts out of your will.

A bank account titled joint with right of survivorship typically passes directly to the surviving owner. A payable-on-
death (POD) or transfer-on-death (TOD) account passes directly to the named beneficiary at your death. Accounts

owned by your revocable trust pass under the terms of that trust.

The problem is that “avoiding probate” is not the only goal. An account made joint with one adult child may avoid
probate, but it may also expose the account to that child’s creditors or divorce, or suggest that other children are
being intentionally disinherited. A POD designation may conflict with what your will or trust says, which can create

long term resentment.

This is one of the most common inheritance mistake patterns | see: people retitle or add beneficiaries on bank
accounts without coordinating those changes with their overall plan. Your will might say “divide equally among my

three children,” and your accounts might quietly funnel half your wealth to just one.
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Beneficiaries, what not to put in your will, and the “who should | not
name” question



A surprising amount of estate planning trouble comes from beneficiary choices. Families often ask, “Who should |

not name as a beneficiary?” The answer depends on why you are asking.

Generally, do not name someone who cannot legally or practically manage the money, such as a minor child or a
person with a serious addiction, as a direct beneficiary of large sums. Do not name an individual with special needs
as a direct beneficiary of assets that could disqualify them from benefits. Instead, your attorney can help you use a
trust for their share. Be cautious about naming people who are heavily indebted or in volatile marriages. Consider

a trust structure so that what you leave them is harder for creditors or divorcing spouses to reach.

As for what should not be included in a will: things that already pass by beneficiary designation, like retirement
accounts and life insurance proceeds, usually belong in a coordinated beneficiary plan, not as specific gifts in the
will. Day to day instructions, passwords, or highly specific care wishes belong in separate documents or letters, not
in a formal will that may not be read until weeks after death. You also should not rely on your will to handle joint

accounts or assets that are already in a trust.

Misalignment between wills, trusts, and beneficiaries is one of the quietest, most common inheritance mistakes.

You avoid it by periodically reviewing all three together.

Gifting, taxes, and what children can inherit

Another cluster of questions revolves around taxes and gifts. Clients often ask, "How much can you inherit from

your parents without paying taxes?” and “What is the best way to gift money to an adult child?”

Under current federal law, very few estates actually pay federal estate tax, because the lifetime exemption is in the
millions of dollars per person, though that number is scheduled to drop in 2026 unless Congress acts. Many
states, however, have their own estate or inheritance taxes with much lower thresholds. So the real answer

depends on where you live and how your assets are structured.

For income tax, most inheritances are not taxable to the recipient as income, although some types of assets, like
traditional IRAs, carry income tax obligations when the beneficiary withdraws funds. That is one reason why

beneficiary designations and withdrawal strategies matter.

For lifetime gifts, federal law allows you to give up to a certain amount per person per year without using any of
your lifetime exemption. That annual exclusion is adjusted periodically, so it is wise to check current figures. The
best way to gift money to an adult child depends on your goals. If you want to help with a down payment, direct
payment to a lender might make sense. If you want to support a child with shaky finances, a trust structure or
staged gifts may be better than a lump sum. If Medicaid is in the picture, any gifts must be evaluated for their

impact on the five-year lookback.
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Once Medicaid planning enters the scene, gifting becomes more complex. A simple “just put my name off the
account” gift may trigger a penalty later. You really do need coordinated advice so you are not solving one

problem by creating another.

When an irrevocable trust is too much, and when it is not enough

Some people walk into my office convinced they must have an irrevocable trust because they heard it was the only
way to protect assets from nursing home costs. Others are terrified of losing control and resist any mention of the

word “irrevocable.”

Both reactions miss the point. An irrevocable trust is a tool. It is powerful when used for the right reasons and

harmful when used reflexively.

Used too lightly, it can freeze assets that you end up needing, create friction with the trustees you appointed, and
generate tax or eligibility results you did not intend. Used too late, it may be ineffective against Medicaid penalties.

Used too early, without clarity about your own long term needs, it may cause more anxiety than relief.

On the other hand, if you are in your late 60s or early 70s, with a home you intend to keep, modest savings, and a
family history that suggests possible long term care, an irrevocable trust can be a measured way to carve out a
protected core for you and your heirs. The key is that you understand exactly how it works and why you are

choosing it.

Finding and working with an estate planning attorney near you

Most people do not need an exotic “Medicaid loophole.” They need a local professional who understands their

state’s Medicaid rules, their probate system, and their tax environment, and who will listen carefully to their family



story.

When you meet with an estate planning attorney, ask clear questions: How do you integrate Medicaid planning
into your work, if at all? What is your view on the use of irrevocable trusts in someone in my situation? How do

you charge for these services? What kind of follow up and updates do you provide?

Bring a realistic picture of your finances, including home value, retirement accounts, bank accounts, life insurance,
and any business or rental property. Be candid about family dynamics, health issues, and worries. The more
complete the picture, the less likely you are to chase myths about loopholes and the more likely you are to come

away with a plan that feels solid under your feet.

Legal planning is not magic, but it is powerful. When done thoughtfully, it can soften the financial blow of long
term care, preserve a home for a healthy spouse or children, and give everyone a clearer view of what lies ahead.

That peace of mind is worth far more than any supposed loophole.

Parker Law Offices
28202 Cabot Rd 3rd Floor, Laguna Niguel, CA 92677

9493853130



